APPEAL REF: APP /C1570/A/14/2221494
RE: LAND NORTH AND SOUTH OF THAXTED ROAD, SAFFRON WALDEN

RESPONSE TO APPLICATION FOR COSTS ON BEHALF OF
UTTLESFORD DISTRICT COUNCIL

INTRODUCTION

1. There is no justification for requ iring t he Council to pay the Appellant's costs in this case. In
summary this is because:
i.

The Council's conduct, when considered as a whole, simply can not be characterised
as unreasonable;

ii.

In any event, it is clear that it was not the Coun cil's re fusal of th e planning
permission w hich directly caused the Appellant to incur the costs involved in
preparing for and attending a fo ur-day planning inquiry;

iii.

To award costs in such a case wo uld set a dangerous p recedent.

THE NPPG COSTS GUIDANCE

2. The NPPG explains that the defa ult position is that "parties is planning appea/s ... normally

meet their own costs" (para 16-028). The conditions w hich m us t apply for a cost award to be
made aga inst a party are as fo llows:

"Costs may be awarded where:
•

a party has behaved unreasonably; and

•

the unreasonable behaviour has directly caused another party to incur
unnecessary or wasted expense in the appeal process." (para 16-030)

3. Three points should be noted abo ut this test. First, it is a necessary, a lthough n ot s ufficient,
condition for the award of costs that t here is a finding that the relevant party's behaviour
was unreasonable. This is, of course, a matte r of judgement, but in coming to that judgement
it is self-evident the party's conduct mus t be looked at in the round. Secondly, a finding of
'unreasonable behaviour' a lone does not justify an award of costs. The costs r egime is not
punitive: it is only where the unreaso nable behaviour has directly caused unnecessary or
wasted expense that an award can be made. This represe nts a tighte ning of the test
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previously found in Circular 03/2009. 1 Thirdly, even where the two conditions are satisfied,
the power to award costs is discretionary (this is evid ent from the word "may" in the
passage cited above, but see also para 16-031 of the NPPG where it is expressly confirmed).

RESPONDING TO THE COSTS APPLICATION
No unreasonable behaviour
4.

When cons idered as a whole- as it must be- it is clear that the Council's conduct has not
been unreasonable.

5.

As explained in openi ng, following the lodging of the appeal the Council acted extremely
quickly to review its case. The appeal form was dated 2 July 2014 and the start date for the
appeal was set as 18 July 2014. Within one month the Council had convened two
extraordinary meetings of its full Council to review the appeal and on 19 August 2014 the
Full Council resolved not to defend the appeal. The Planning Inspectorate and the Appellant
was informed of this pos ition by 21 August 2014. This was 8 days prior to the Statements of
Case being duez, almost 3 months prior to the deadline for exchange of proofs of evidence3
and nearly 7 months before t he Inquiry opened.

6. There can be no d ispute that the Council acted in an expeditious and responsible manner by
reviewing its case following the launch of the appeal. It was the antithesis of unreasonable
behaviour.
7. What is more, an early review of its case following the launch of an appeal is, at least
impli citly, required by government guidance. The NPPG which provides that a local
planning authority is at risk of an award of costs if they fail to:

"... review ... their case promptly following the lodging of an appeal against refusal of
planning permission {or non-determination). .. as part of sensible on-going case
management. " (para 16-049)
8. This guidance w ould be meaningless if, notwithstanding an expeditious review of their case
following the lodging of an appeal followed by a decision not to contest the appeal, a local
planning was then fixed with the full costs of an appeal, in respect of which which it had

1

The tightening arises from the addition of the term 'directly'. This change in wording of the policy must have
some meaning. lt was clearly amended to ensure that costs are only awarded when the unnecessary or wasted
costs are th e direct result of unreasonable behaviour, not simply where there was unreasonable behaviour which
ca n said to be somehow causa lly connected.
2
Deadline 29 Augu st 2014
3
Deadli ne 11 November 2014
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little or no co ntrol as to forum, th e issues in dispute, its co nduct or duration. There wou ld be
s imply no point in a local p lanning authority ever revi ewing a case fo ll owing refusal.
9. The Council was fo llowing NPPG guidance by reviewing its case as pa rt of 'se ns ibl e ongoing
case management', did so extreme ly expeditiously and informed all parties of its decision
not to d efend the appeal before any substantial appeal costs can have been incurre d by any
party. This behaviour was far from unreasonab le.

No direct cause of unnecessary or wasted expense of Inquiry
10. Even if, contrary to its primary case, the Inspector co ncludes that the Council's behaviour,
ta ken as a whole, was unreasonable, it patently did not directly cause the Appellant to incur
the unnecessary or wasted expense of the In qui ry.
11. The Council accepts that, if its behaviour is considered to be unreasonable, this behavi our
wi ll have directly caused any expenses incurred up to 21 August 2014 (when the Planning
Inspectorate and Appellant were informed of the Council's decision not to defend th e
ap peal). This wo uld include t he costs of lodging t he appeal a nd, a rguably, t he costs of
preparing the Appellant's State ment of Case.
12. In co ntrast, the Coun cil's behaviour patently did not cause - let alone directly cause- t he
costs of 4 p roofs of evidence served 3 months after the decision not to defend, 4 addendum
proofs served aro und 6 months later, 2 technical transport notes or 4 days' worth of Inquiry
time (at which, at times, the App ellant had 7 profess ionals in attendance). Rather, these
costs were incurred due to the decision of Saffron Walden Town Council and We Are
Residents to app ly to beco me a Ru le 6 party a nd advance subs tantive evidence objecting to
the appeal.
13. Had the Rule 6 party not decided to object- and advance subs tantive evidence in s upport of
its position - the costs listed above s imply wo uld not have been incurred. The Council does
not s uggest that the Rule 6 party's conduct was unreasonable, however the costs caused by
pos ition taken by a third party cannot be laid at the door of the Council.
14. It w ill no doubt be said that 'but for' the Cou ncil's refusal the Appellant wo uld not have
incurred any appeal costs, and it is irrelevant- and the Council's bad luck - that these appeal
costs were vastly increased by the need to respond to the Rule 6 party's case and participate
in a 4 day Inquiry. 4 However, this would b e to overlook the fact that, in lieu of the Rule 6
4

There is a li mit in th e usefu lness of t he 'but for' test when considering whether actio n x has "directly caused"
event y. lt cou ld be said, for instance, that "but for" th e Appe ll ant m aking th e original planning application t hey
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party's objection and advancement of substantive evidence, the ap peal w ould have taken a
very different route. lt wo uld have most likely been dealt with either by way of writte n
representations, a hearing or, at most, a very short undefended Inquiry, w ith minimal costs
consequences for the Appellant. Certainly there would have been no need fo r the
production of substantial proofs of evidence or to spend 4 days in a planning inq uiry, with
the associated cost consequences.
15. This, therefore, gives lie to the contention that it was the unreasonable behaviour of the
Council that 'd irectly caused' the full costs of the appeal. Clearly it did not. At the time the
Council made its decision there were a number of routes by wh ich the ap peal could have
proceeded. It was the involvement of the Rule 6 party that led to the Inquiry route that has
been taken, and w hich 'directly caused' the costs associated w ith that route to be incurred.
16. The Council has no control of the conduct of the Rule 6 party nor the evidence it has
produced in support of its case. Nevertheless, had the Appellant considered the Rul e 6's
evidence did not reasonably substa ntiate its case- a nd had they considered that t he costs of
t he a ppeal truly been 'wasted' or 'unnecessary'- its recou rse was to make an application for
costs against the Rule 6 party. 5 lt is telling that no such costs application has been made.
17 . It is entirely inappr opriate for t he Appellant to attempt to affix the costs of responding to
the case made by the Rule 6 party on the Council whilst, at t he same time, not contending
that the Rule 6 pa rty failed to bring reasonable evidence to substantiate their case.

Failure to mitigate
18. Fu rth ermore, and in any event, t he Appellant has singularly failed to mitigate its costs. Once
the Council had reviewed its position on the appeal and decided not to defend, it was open
to the Appellant at any time to resubmit the app lication. It choose not to do so. If and when
that application was a pproved by t he Co uncil (as was bound to happen give n the Council's
positon on the appeal), the appeal could have b een withdrawn and the costs avo ided.

wouldn't have incurred the costs of th e appeal. There is undoubtedly a causal link between the two, but no-one
wo uld sensibly suggest t hat the making of the original planning application directly ca used the Appellant to incur
the costs of the appeal. The intervening act of the Council refusing permission would no doubt be prayed in ai d.
But likewise, whilst th ere is undoubtedly a link between th e Council refusing permission and the Appellant
incurring the full cost s of the inquiry, there is similar an intervening act: th e decision of th e Rule 6 party to oppose
the application, bring forward substantive evidence and necessitate detailed proofs of evidence and a 4 day
planning inquiry.
5
One of the consequences of becoming a Rule 6 party is that cost s orders can be made again st t hem if their
behaviour is unreasonable. Unlike other interested parties this is not restricted to exceptional circumstances (para
16-056)
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19. Such course of action is foreshadow ed by the NPPG which provides that:
"If th e local planning authority grants planning permission on an identical application
where the evidence base is unchanged and the scheme has not been amended in any
way, they run the risk of a full award of costs for an abortive appeal which is
subsequently withdrawn" (para 16-049)
20. This gu idance clearly envisages situations arising in which applications are re -submitted
foll owing a refusal decision, once the local planning authority had reviewed its position.
This is not an uncommon scenario. In such cases the Council is liable only for th e costs of
the abortive appeal which is withdrawn. There was no reason w hy such a course of action
co uld not have been taken in this case. If the Appellant had done so, the vast majority of the
costs occasioned by this appeal would largely been avoided.
21. The option of the Appellant's resubmitting the application in this case - and thus avoiding
the costs of the appeal - is not s imply a hypothetical. Discussions were had between the
Council (a the highest level- including their Chief Executive, Mr John Mitchell, the Assistant
Director of Planning and Building Control Mr Andrew Taylor and Mr Roger Harborough, the
Di rector of Public Services) and the App ellant (represented by their Chief Executive,
Managing Director a nd Pla nning Director) fo llowing the refusal of permission d uring w hich
the Cou ncil Offi cer's e nco uraged a resubmiss ion of the ap plicatio n. As can be seen from the
email attached to this costs response on 10 September 201 4 - after the Council had
resolved not to defend the appeal -Mr !an Mitchell exp lained that the Appe llant had elected
not submit a fur ther application.
22. Accord ingly there were at least two intervening events between t he Council's decision to
refuse permission a nd the Appellant incurring the costs of this Inquiry. Firstly, the Rule 6
party's decision to object and produce s ubstantial eviden ce in support of its objection.
Secondly, the Appellant's decision not to resubmit their application. Even if the Cou ncil's
b ehaviour was unreaso nable, it p at ently did not directly cause the vast majority of expenses
incurred in relation to this Inquiry.
Wider Implications

23. If cost awards are made in s uch cases it wou ld rem ove any incentive for local planning
authorities to review their cases once an appeal is refused. Rather t han en couraging
responsible and reflective behaviour, it will create a perverse incentive for local planning
a uthorities to defend appeals whatever the merits. 'In for a penny, in for a pound' w ill be the
only (and entirely justifiable) prevailing m entality amongs t local planning authorities
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following refusal of permission. This would be directly contrary to the objectives of the
costs regime.
24. To award costs in this case would therefore set a dangerous precedent. This factor is
undoubtedly relevant to the Inspector's discretion as to whether to make a costs award and,
the Council submits, should weigh heavily against the award of full costs.

Miscellaneous Points
25. Two further points need to be made. First, on any account, any costs award cannot cover
those matters which would have been incurre d in any event (eg negotiations on th e section
106 agreement). Secondly, as the costs application is made on substantive and not
p rocedural grounds, if the Inspector refuses permission the costs application must
necessarily fail.
CONCLUSIONS
26. The Council submits that, when cons idered as a whole, its be haviour has not b een
unreaso nable. Fa r from it: the expeditious review of its position was th e conduct of a
reasonable and responsible local planning au thority.
27 . Even if this is wrong, it is patently clear that it is not the Council's behaviour which has
directly led to the vast majority of the costs of the appeal. These have been caused by the
joining of the Rule 6 party and their continued objection (s upported by s ubstantial
evi de nce) . It is telling that no costs application has been made against them. Moreover, it
was ope n to the Appella nt to resubmit the application and avoid the vas t majority of the
costs of the ap peal. They have chosen not to so. All in all, it is plain that th e Council's
behaviour has not 'directly caus ed' the Appellant's costs of the appeal
28. Finally, awarding costs in this instance would set a precedent w hich wou ld dissuade local
planning authoriti es form taking reasonable and responsible pos itons on review of their
case. lt w ould thus be contrary to the objectives of the costs regim e.
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